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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclanuition 
and  Enforcement 

30  CFR  Part  942 

Programs  for  the  Conduct  of  Surface 
Mining  Operations  Within  Each  State; 
Tennessee 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  Rule. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
of  the  United  States  Department  of  the 
Interior  (DOI)  is  amending  its 
regulations  governing  the  Federal 
surface  mining  regulatory  program  in 
Tennessee.  The  amendment  is  in 
response  to  a  petition  for  rulemaking. 

The  effect  of  this  action  is  to  codify 
criteria  for  determining  whether  a 
proposed  revision  to  an  existing  coal 
mining  permit  is  significant.  A 
significant  revision  to  a  permit  involves 
public  notice  and  hearing  requirements. 
EFFECTIVE  DATE:  January  4, 1989. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  J.  Hammond  Eve,  Division  of 
Tennessee  Permitting,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
530  Gay  Street,  SW.,  Knoxville,  TN 
37902:  Telephone  (615]  673-4349  or  Ms. 
Nancy  Prolman,  Branch  of  Federal  and 
Indian  Programs,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Avenue,  NW., 
Washington,  DC  20240;  Telephone  (202) 
343-1864  (Commercial  or  FTS). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Response  to  Comments  and  Discussion 
of  Adopted  Rule 

III.  Procedural  Matters 

1.  Background 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977, 30  U.S,C.  1201 
et  seq.  (SMCRA)  sets  foiih  the  general 
statutory  requirements  governing 
surface  coal  mining  operations  and  the 
surface  impacts  of  underground  coal 
mining.  The  O^ice  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
has  implemented  by  regulations,  the 
general  requirements  of  SMCRA,  and 
the  requirements  speciHc  to  the  States 
with  approved  regulatory  programs.  In 
the  case  of  Tennessee,  there  is  no 
approved  State  regulatory  programs. 
OSMRE  directly  regulates  the  surface 
coal  mining  operations  in  Tennessee 
through  regulations  contained  in  30  CFR 
Part  942.  lliis  part  was  promulgated  on 
October  1, 1984  (49  FR  38892); 


subsequent  revisions  can  be  found  in 
Part  942. 

OSMRE,  through  the  Division  of 
Tennessee  Permitting,  had  been 
developing  guidelines  for  use  in 
Tennessee  under  section  511(a)(2]  of 
SMCRA  and  30  CFR  774.13.  These 
sections  require  the  regulatory  authority 
to  establish  guidelines  for  determining 
when  a  proposed  revision  to  a  permit  is 
significant  and  therefore  subject  to  the 
public  notice  and  hearing  requirements. 

In  direct  response  to  the  draft  guidelines 
developed  by  the  Division  of  Tennessee 
Permitting,  Ms.  Carol  S.  Nickle  and  Mr. 
Mark  Squillace,  representing  four 
organizations  (Environmental  Policy 
Institute,  Legal  Environmental 
Assistance  Foundation,  Illinois  South 
Project  and  Save  Our  Cumberland 
Mountains],  filed  a  petition  for 
rulemaking  on  February  19, 1986. 
Pursuant  to  section  201(g)  of  SMCRA, 
any  person  may  petition  the  Director, 
OSMRE,  "to  initiate  a  proceeding  for  the 
issuance,  amendment,  or  repeal  of  a 
rule.”  The  principal  concerns  of  the 
petitioners  were  that  the  Division  of 
Tennessee  Permitting  failed  to 
incorporate  all  of  the  petitioner’s 
comments  on  earlier  draft  guidelines 
and  that  the  guidelines  were  rules  and 
could  only  be  implemented  by  following 
the  requirements  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.). 

OSMRE  published  a  notice  on  March 
5, 1987,  granting  the  petition  for  the 
Federal  program  for  Tennessee  and 
accepting  the  petitioners’  proposed 
criteria  in  principle  (52  FR  6827).  In 
granting  the  petition  for  the  Federal 
program  in  Tennessee,  OSMRE  decided 
to  provide  criteria  for  review  of  permit 
revision  applications  in  that  State  by 
rule. 

As  the  regulatory  authority  in 
Tennessee,  OSMRE  is  promulgating 
regulations  for  use  in  that  State.  OSMRE 
would  not  develop  regulations  or 
guidelines  for.  States  with  approved 
regulatory  programs,  because  under  30 
CFR  774.13(b)(2),  the  regulatory 
authorities  in  primacy  States  develop 
such  guidelines  to  reflect  their  own 
unique  circrimstances  and  interests. 

OSMRE  has  gained  considerable 
experience  with  significant  revisions  in 
the  review  of  revision  applications 
received  during  the  conduct  of  the 
Federal  Program  for  Tennessee.  ’This 
experience  together  with  the  comment 
letters  received  pursuant  to  the  June  13, 
1986  Federal  Register  notice  soliciting 
comments  on  the  petition,  and  the 
concerns  expressed  in  the  petition  itself, 
aided  in  identifying  Aose  revisions  that 
would  constitute  sighincant  revisions. 

The  proposed  rule  was  published  in 
the  July  13, 1988  Federal  Register  (53  FR 


26566],  with  a  public  comment  period 
ending  September  12, 1988.  A  public 
hearing  was  scheduled  for  September  6, 
1988,  in  Knoxville,  but  was  not  held 
since  there  were  no  requests  to  testify  at 
the  hearing. 

II.  Response  to  Comments  and 
Discussion  of  Adopted  Rule 

Under  the  provisions  of  30  CFR  774.13, 
OSMRE,  as  the  regulatory  authority  for 
surface  coal  mining  and  reclamation 
activities  in  Tennessee,  is  adopting 
criteria  to  determine  when  a  proposed 
permit  revision  is  significant.  These 
criteria  for  significant  revisions  to 
permits,  and  the  public  notice  and 
hearing  requirements  to  which  they  are 
subject,  are  detailed  in  amendments  to 
30  CFR  942.774.  The  rule  language 
adopted  contains  two  minor  changes 
from  the  proposal  in  30  CFR  942.744 
(c)(3)  and  (c)(7). 

Under  the  final  rule,  OSMRE  will 
review  each  administratively  complete 
application  for  a  permit  revision  to 
determine  if  any  of  the  proposed 
revisions  included  in  the  application 
match  the  criteria  adopted  herein  for 
significant  revisions.  Should  any  one  of 
the  proposed  revisions  be  found  to  be 
significant,  the  permit  application 
information  requirements  and 
procedures  of  Subchapter  G,  including 
public  notice,  public  participation,  and 
notice  of  decision  requirements  of 
§§  773.13,  773.19(b)  (1)  and  (3),  and 
778.21,  would  be  followed  for  the 
evaluation  of  the  proposed  revisions  in 
that  application. 

Only  one  commenter  responded  to 
OSMRE’s  request  for  comments  on  the 
proposed  rule.  That  commenter  raised 
two  areas  of  concern.  The  first  was  a 
concern  that  the  rule  contained  vague 
phrases,  such  as  "likely  to  cause 
adverse  impacts  beyond  those 
previously  considered"  and  "have  the 
potential  for  causing  additional 
impacts."  ’The  commenter  suggested  that 
the  determinations  specified  in  the 
proposed  rule  be  made  by  a  central  staff 
person,  rather  than  individual  permit 
reviewers  or  coordinators,  to  ensure  fair 
and  uniform  administration  of  the  rules. 
OSMRE  believes  that  some  flexibility  in 
language  is  necessary  to  allow  for 
contingencies  or  applications  of  the  rule 
that  are  not  possible  to  foresee. 
Depending  on  the  subsection  under 
which  a  permit  revision  will  be 
evaluated  to  determine  whether  it  is  a 

significant  ravisjpn,  different  staff . 

reviewers  will  be  involved.  The  staff  . 
reviewers'  determinations  will  be 
reviewed  by  supervisory  and  ' 
management  personnel,  as  appropriate. 
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to  assure  consistency  in  application  of 
the  rules. 

The  second  concern  questioned  what 
was  meant  by  “legitimate  water  supply” 
in  proposed  §  942.774(c)(3).  The 
commenter  suggested  “that  ‘legitimate 
water  supply’  be  interpreted  or  defined 
to  be  a  primary,  principal,  or  regular 
source  of  water  upon  which  people  or 
livestock  depend  for  a  signiHcant 
portion  of  their  water  needs.”  Section 
942,774(c)(3)  refers  to  30  CFR  816.41(h) 
which  implements  section  717(b)  of 
SMCRA.  Section  717(b)  of  SMCRA 
requires  that  a  person  who  conducts 
surface  coal  mining  activities  “shall 
replace  the  water  supply  of  an  owner  of 
interest  in  real  property  who  obtains  all 
or  part  of  his  supply  of  water  for 
domestic,  agricultural,  industrial,  or 
other  legitimate  use  from  an 
underground  or  surface  source  where 
such  supply  has  been  affected  by 
contamination,  diminution,  or 
interruption  proximately  resulting  from 
such  surface  coal  mine  operation.”  To 
remove  confusion  caused  by  the  use  of 
the  term  legitimate  water  supply  in  the 
proposed  rule,  the  word  “legitimate”  has 
been  deleted  from  §  942.774(c)(3),  so  that 
the  rule  now  refers  to  a  water  supply  to 
which  the  requirements  of  §  816.41(h) 
apply. 

Discussion  of  Adopted  Rule 

Amendments  to  30  CFR  942.774  are 
adopted  as  proposed  with  minor 
changes  as  discussed  below.  Section 
942.774  codifies  criteria  for 
determinations  of  significant  revisions 
at  30  CFR  942.774  paragraph  (c). 

Previous  paragraph  (c)  is  redesignated 
as  paragraph  (d).  Previous  paragraph  (b) 
contained  material  on  both  revisions  in 
general  and  signifrcant  revisions.  The 
material  on  significant  revisions  is 
removed  from  paragraph  (b)  and  added 
to  paragraph  (c)  which  consolidates 
requirements  for  significant  revisions. 

The  rule  at  30  CFR  942.774(b)  contains 
general  requirements  for  permit 
revisions.  It  provides  that  any  revision 
to  the  approved  mining  or  reclamation 
plan  will  be  subject  to  review  and 
approval  by  OSMRE  through  the 
Division  of  Tennessee  Permitting. 

The  rule  at  30  CFR  942.774(c)  states 
that  a  signifrcant  revision  to  the  mining 
or  reclamation  plan  will  be  subject  to 
the  permit  application  information 
requirements  and  procedures  of 
Subchapter  G,  including  notice,  public 
participation,  and  notice  of  decision 
requirements  of  S§  773.13.  773, 19(b)  (1) 
and  (3),  and  778.21,  prior  to  approval 
and  implementation.  Where  the  rule 
refers  to  impacts  beyond  or  different 
from  those  previously  considered,  it  is 
referring  to  impacts  that  were  not 


considered  in  the  original  permit  or  any 
subsequent  signifrcant  revisions,  such 
that  the  public  has  not  had  the 
opportunity  to  review  and  comment 
thereon. 

Any  proposed  revision  will  be 
considered  signifrcant  if  it  meets  any  of 
the  specific  requirements  contained  in 
§§  942.774  (c)(1)  through  (c)(8) 
summarized  below. 

The  rule  at  30  CFR  942.774(c)(1) 
provides  that  a  proposed  revision 
resulting  in  adverse  impacts  beyond 
those  previously  considered,  that  would 
afreet  cultural  resources  listed  on  or 
eligible  to  be  listed  on  the  National 
Register  of  Historic  Places,  will 
constitute  a  signifrcant  revision. 

The  rule  at  30  CFR  942.774(c)(2) 
provides  that  a  proposed  revision  to  an 
approved  blasting  plan  which  will  be 
likely  to  cause  adverse  impacts  beyond 
those  previously  considered,  to  persons 
or  property  outside  of  the  permit  area, 
will  constitute  a  significant  revision.  A 
proposal  for  a  change  in  the  blasting 
plan  that  expedites  the  reasonable 
course  of  mining  and  which  is  proposed 
only  for  that  purpose,  may  in  and  of 
itself  be  considered  a  non-significant 
revision  if  there  is  no  potential  for  injury 
to  persons  or  damage  to  property 
outside  the  permit  area. 

The  rule  at  30  CFR  942.774(c)(3) 
provides  that  a  proposed  revision  that 
will  result  in  adverse  impacts  beyond 
those  previously  considered,  affecting  a 
water  supply  to  which  the  requirements 
of  30  CFR  816.41(h)  apply,  will  constitute 
a  signifrcant  revision.  This  rule  differs 
slightly  from  the  proposal  in  that  the 
word  “legitimate”  which  modified 
“water  supply”  in  the  proposed  rule  is 
deleted  to  reflect  the  language  in 
§  816.41(h).  A  proposed  revision  that  is 
not  reasonably  expected  to  affect  a 
water  supply  for  domestic,  agricultural, 
industrial  or  other  legitimate  use  may  be 
considered  non-signifreant. 

The  rule  at  30  CFR  942.774(c)(4) 
provides  that  a  proposed  revision  which 
will  require  a  new  or  updated  probable 
hydrologic  consequences  determination 
or  cumulative  hydrologic  impact 
analysis  as  required  under  30  CFR 
780.21(f)(4)  or  780.21(g)(2)  will  be 
considered  a  signifrcant  revision. 

The  rule  at  30  CFR  942.774(c)(5) 
provides  that  a  proposed  revision  that 
requires  a  change  in  procedures  for 
identifreation,  disturbance,  or  handling 
of  toxic-  or  acid-forming  materials 
different  from  those  previously 
considered,  where  the  changes  have  the 
potential  for  causing  additional  impacts 
not  previously  considered  (such  as  long¬ 
term  environmental  public  health,  or 
safety  effects  beyond  the  permit 
boundary),  will  be  considered  a 


signifrcant  revision.  A  proposed  revision 
to  incorporate  an  equivalent  or  better 
demonstrated  and  proven  methodology 
for  the  identifreation,  disturbance,  or 
handling  of  toxic-  or  acid-forming 
materials  from  those  previously 
considered  may  be  considered  non¬ 
significant. 

The  rule  at  30  CFR  942.774(c)(6) 
provides  that  a  proposed  revision  which 
will  result  in  adverse  impacts  on  frsh, 
wildlife,  and  related  environmental 
values  beyond  those  previously 
considered,  will  be  considered  a 
signifrcant  revision. 

The  rule  at  30  CFR  942.774(c)(7) 
provides  that  a  proposed  revision  which 
includes  the  addition  of  a  coal 
processing  facility  or  any  permanent 
support  facility,  where  the  addition  of 
the  facility  will  cause  impacts  not 
previously  considered,  will  be 
considered  a  significant  revision,  except 
that  the  addition  of  a  temporary  coal 
processing  facility  used  exclusively  for 
crushing  and  screening  need  not  be 
considered  a  signifeant  revision.  This 
rule  difrers  slightly  from  the  proposal  in 
that  “shall  not”  has  been  changed  to 
“need  not”  in  the  phrase  “need  not  be 
considered  a  signifrcant  revision.” 
Although  the  addition  of  such  facilities 
will  not  ordinarily  be  considered  a 
signifrcant  revision,  OSMRE  has 
determined  that  it  needs  some  flexibility 
in  making  a  case-by-case  determination 
of  significance.  The  addition  of  coal 
processing  facilities,  such  as  a  wash 
plant,  which  have  the  potential  effect  of 
concentrating  toxic  materials  from  the 
coal  in  the  form  of  coarse  refuse  which 
must  be  disposed  of  by  proper  means 
will  be  considered  a  signifrcant  revision. 
The  addition  of  a  temporary  crusher, 
screener,  or  similar  non-permanent 
facility  which  does  not  conentrate  coal 
wastes  and  that  expedites  the 
reasonable  course  of  mining  may  be 
considered  a  non-significant  revision. 
The  use  of  such  facilities  within  the 
permit  area  for  a  mine  would  not 
ordinarily  result  in  any  substantial 
additional  environmental  consequences 
and  thus  may  be  considered  non- 
signifreant. 

The  rule  at  30  CFR  942.774(c)(8) 
provides  that  a  proposed  revision  will 
be  considered  signifrcant  if  it  involves  a 
change  in  the  postmining  land  use  to  a 
residential,  industrial/commercial, 
recreation  or  developed  water  resources 
land  use,  as  defrned  in  30  CFR  701.5; 
except  that  a  change  to  a  developed 
water  resource  not  meeting  the  size 
criteria  of  the  Mine  Safety  and  Health 
Administration  standards  at  30  CFR 
77.216(a)  need  not  be  considered  a 
signifrcant  revision. 


1 


49106  Federal  Register  /  Vol.  53,  No.  233  /  Monday.  December  5.  1988  /  Rules  and  Regulations 


Consideration  of  a  proposed  revision 
to  an  existing  permit  is  not  to  be 
confused  with  incidental  boundary 
revisions.  Under  30  CFR  774.13(d],  the 
only  extensions  allowed  in  the  size  of  a 
permit  area  without  requiring  a  new 
permit  are  incidental  boundary 
revisions.  Any  other  extensions  to  the 
area  covered  by  a  permit  are  not 
considered  revisions,  and  must  be  made 
by  application  for  a  new  permit. 

in.  Procedural  Matters 

Federal  Paperwork  Reduction  Act 

This  rule  does  not  contain  collections 
of  information  which  require  approval 
by  the  Office  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  DOI  has  determined  that  this 
document  is  not  a  major  rule  under  the 
criteria  of  Executive  Order  12291 
(February  17, 1981)  and  certifies  that  it 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  et  seq.  The  rule  affects 
a  relatively  small  number  of  surface  coal 
mining  operations.  The  rule  does  not 
distinguish  between  small  and  large 
entities.  The  economic  effects  of  the  rule 
are  estimated  to  be  minor  and  no 
incremental  economic  effects  are 
anticipated  as  a  result  of  the  rule. 

National  Environmental  Policy  Act 

Section  702(d)  of  the  Surface  Mining 
Control  and  Redamation  Act  provides 
that  promulgation  of  Federal  program 
shall  not  constitute  a  major  Federal 
action  under  the  National 
Environmental  Policy  Act,  42  U.S.C. 

4332.  Thus,  no  environmental 
assessment  is  required  for  this 
rulemaking. 

Author 

The  principal  authors  of  this  rule  are 
Mr.  ].  Hammond  Eve,  Division  of 
Tennessee  Permitting,  Office  of  Surface 


Mining  Reclamation  and  Enforcement, 
530  Gay  Street  SW.,  Knoxville,  TN 
37902;  Telephone  (615)  673-4349,  and 
Ms.  Nancy  Prolman,  Branch  of  Federal 
and  Indian  Programs,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Avenue  NW., 
Washington,  DC  20240;  Telephone:  (202) 
343-1864. 

List  of  Subjects  in  30  CFR  Part  942 

Intergovernmental  relations. 

Reporting  and  recordkeeping 
requirements.  Surface  mining. 
Underground  mining. 

Accordingly,  30  CFR  Part  942  is 
amended  to  read  as  follows: 

Dated;  November  21, 1988. 
lames  E  Cason, 

Deputy  Assistant  Secretary — Land  and 
Minerals  Management 

PART  942— TENNESSEE 

1.  The  authority  citation  for  Part  942 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq.,  as 
amended;  and  Pub.  L  100-34. 

2.  Section  942.774  is  amended  by 
revising  paragraph  (b),  redesignating 
paragraph  (c)  as  paragraph  (d),  and 
adding  new  paragraph  (c)  to  read  as 
follows: 

§  942.774  Revision;  renewai;  and  transfer, 
assignment  or  saie  of  permit  rights. 

*  •  *  «  * 

(b)  Any  revision  to  the  approved 
mining  or  reclamation  plan  will  be 
subject  to  review  and  approval  by  the 
Office. 

(c)  A  significant  revision  to  the  mining 
or  reclamation  plan  will  be  subject  to 
the  permit  application  information 
re'quirements  and  procedures  of 
Subchapter  G,  including  notice,  public 
participation,  and  notice  of  decision 
requirements  of  §  773.13,  773.19(b)(1) 
and  (3),  and  778.21,  prior  to  approval 
and  implementation.  The  Office  will 
consider  any  proposed  revision  to  be 
significant  if  it: 


(1)  Will  result  in  adverse  impacts 
beyond  those  previously  considered, 
affecting  cultural  resources  listed  on.  or 
eligible  to  be  listed  on.  the  National 
Register  of  Historic  Places; 

(2)  Involves  changes  to  the  blasting 
plan  that  will  be  likely  to  cause  adverse 
impacts  beyond  those  previously 
considered,  to  persons  or  property 
outside  of  the  permit  area; 

(3)  Will  result  in  adverse  impacts 
beyond  those  previously  considered, 
affecting  a  water  supply  to  which  the 
requirements  of  30  CFR  816.41(h)  apply; 

(4)  Will  cause  a  new  or  updated 
probable  hydrologic  consequences 
determination  or  cumulative  hydrologic 
impact  analysis  to  be  required  under  30 
CFR  780.21(0(4)  or  780.21(g)(2)  as  a 
result  of  an  increase  in  impacts; 

(5)  Requires  a  change  in  the 
identification,  disturbance,  or  handling 
of  toxic-  or  acid-forming  materials 
different  from  those  previously 
considered,  where  the  changes  have  the 
potential  for  causing  additional  impacts 
not  previously  considered; 

(6)  Will  result  in  adverse  impacts  on 
fish,  wildlife  and  related  environmental 
values  beyond  those  previously 
considered; 

(7)  Includes  the  proposed  addition  of  a 
coal  processing  facility,  or  any 
permanent  support  facility,  where  the 
addition  of  the  facility  will  cause 
impacts  not  previously  considered, 
except  that  ^e  addition  of  a  temporary 
coal  processing  facility  used  exclusively 
for  crushing  and  screening  need  not  be 
considered  a  significant  revision;  or 

(8)  Involves  a  change  in  the 
postmining  land  use  to  a  residential, 
industrial/commercial,  recreation  or 
developed  water  resources  land  use,  as 
defined  in  30  CFR  701.5;  except  that  a 
change  to  a  developed  water  resource 
not  meeting  the  size  criteria  of 

§  77.216(a)  of  this  title  need  not  be 
considered  a  significant  revision. 

*  *  «  *  * 
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